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POWER IMBALANCES, DOMESTIC VIOLENCE AND MEDIATION1
 
Awareness of the detrimental impact a power imbalance between the parties can have on the equitability of 
a mediated resolution to family disputes is gradually increasing, and is important to any assessment of 
mediation as a dispute resolution process suitable for women.2  A male commentator recently wrote that 
"(p)ower imbalance between parties is a major problem where one party is highly assertive and the other 
non-assertive.  In cases where power imbalance is gross and unlikely to be overcome, non-adjudicatory 
processes such as mediation are most likely to be inappropriate.  Lack of power and assertiveness will 
totally undermine the process and the outcome will be distorted."3
 
Proponents of mediation increasingly assert, however, that mediation can empower a weaker party, and 
that mediators are able to redress power imbalances.4  It is asserted that "(m)ediation can offer a good or 
better method of resolving disputes (to victims of violence), a method which respects the woman's right to 
safety and a satisfactory and equitable outcome ... "5, and that "... women (are) significantly more likely 
than men to report feeling personally better following mediation."6
 
Professor Wade is convinced that mediators "... who openly discuss sources of power will be more 
successful in educating disputants and assisting with constructive decision making."7  His view is that the 
phrase "inequality of bargaining power" is repeated "ad nauseam" for showing the unsuitability of 
mediation8, and that the label "inequality of bargaining power" is "fashionably epidemic".9  With respect, 
however, as a male of considerable education and relative social standing I wonder whether, despite a 
theoretical grasp of the notion of power, Professor Wade, and those who concur with him, have a real 
                                                 
1  An article based on the content of this section was accepted for publication in the Queensland ADR Review 
for the June 1996 edition.  Thanks to Mr Peter Condliffe, Legal and Policy Officer with the Alternative Dispute 
Resolution Division, Department of Justice, Queensland for his helpful comments on the draft article which have 
also been incorporated into this section. 
2  Susan Gribben has said that "Family mediators should be, and have in fact been, very active in promoting 
awareness of domestic violence issues in mediation and in developing strategies to address them."  at p.38.  
Much of this awareness has arisen from the paper prepared for the National Committee on Violence Against 
Women by Dr Hilary Astor, December 1991 entitled "Mediation and Violence Against Women". 
3  Kurien, GV: "Critique of Myths of Mediation" 6(1) ADRJ  1995 43 at p.54. 
4  See, for example, Love, A, Moloney, L and Fisher, T:  "Federally-funded Family Mediation in Melbourne - 
Outcomes, Costs and Client Satisfaction" (National Centre for Socio-Legal Studies, La Trobe University, 1995), 
and the Editor's Note in Field, RM:  "The Use of Litigation and Mediation for the Resolution of Custody and 
Access Disputes:  A Survey of Queensland Family Law Solicitors", (1996) 7 ADRJ 5 at 12. 
5  Prior, A: "To Mediate or Not to Mediate?  That is the Question - Domestic Violence and Family Mediation", 
Marriage Guidance Participant's Conference, 1993, p.12 refered to in Fuller at p.271. 
6  Fuller at p.271 citing Love, A, Moloney, L and Fisher, T:  "Federally-funded Family Mediation in Melbourne 
- Outcomes, Costs and Client Satisfaction" (National Centre for Socio-Legal Studies, La Trobe University, 1995). 
7  Wade, JH:  "Forms of Power in Family Mediation and Negotiation", 8 AJFL (1994) 40. 
8  Ibid. 
9  Ibid. 
understanding of what it is to experience the consequences of a gender based, relationship oriented power 
imbalance. 
 
In the context of custody and access mediations this section aims therefore to continue the dialogue on 
issues arising for mothers as a result of a power imbalance with their male partner, deriving from either the 
perpetration of violence or from other sources. This includes an analysis of practitioner and mediator views 
as to the conduct of mediations where there has been a history of violence. It then aims to investigate 
whether it is possible, as has been claimed, for mediators adequately to address such imbalances.   
 
5.1  Mediating in Cases Where There Has Been a History of Domestic Violence.10
 
Much of the debate in this area focuses on whether it is appropriate to proceed with a family mediation 
where one party is a victim or survivor of violence.  It is irrefutable that most victims of violence are 
women and the statistics regarding the prevalence of the perpetration of domestic violence make for real 
concerns about the appropriateness for women of the increasing popularity of the mediation process.11     
 
The Chief Justice of the Family Court in a Direction concerning violence, stated that "... the existence of 
family violence may have an effect upon the conciliation and mediation processes."12 "For those who are 
in fear of family violence: ... mediation will normally be regarded as inappropriate."13
 
Visible forms of domestic violence manifest as physical, emotional, sexual and verbal abuse.  Less visible, 
and yet equally insidious forms of domestic violence include financial or social deprivation or the 
imbalance of control and decision-making.14   Domestic violence is defined in s.11 of the Domestic 
                                                 
10  The section proceeds on the assumption that the issue of domestic violence itself is not mediable.  It is also 
based on the fundamental view that "... it is important to recognise that domestic violence is not a problem of a 
few pathological families who can be filtered out of mediation but is itself a product of the gendered power 
imbalance in society." Astor (1991) 69 at p.70. 
11  The statistics of the Department of Family Services and Aboriginal and Islander Affairs for the year ended 30 
June 1994 contained in the Department's Annual Report state that in 1993 - 94 there were 11,082 applications for 
protection orders under the Domestic Violence (Family Protection) Act 1989 in Queensland.  This was up 23.2% 
from the previous year.  These statistics would reflect only a small proportion of incidents of violence 
experienced by women, however.  Note the comments of Susan Gribben that "It is also widely recognised that in 
the vast majority of instances of domestic violence, women and children are victims and men are perpetrators ... ." 
in Gribben, S:  "Violence and Family Mediation: Practice", (1994) Australian Journal of Family Law 22.  She 
goes on to say, however, that "Also, it is important for all mediators, lawyers, and other professionals, to 
remember that a small percentage of women are violent to their male (or female partner) and/or to children."  
Whilst this may be true, the percentage is very small and it is more important that mediators become aware of 
issues relating to male violence against women.  It seems to me there is still much awareness raising to be 
achieved on this issue before we can afford to make such statements about female violence.  
12  Chief Justice's Direction As To the Management of Cases Involving Family Violence, 15 January 1993, 
introduction.  The Chief Justice also commented in 1991 that some matters where there is a real inequality in 
bargaining power or where there is violence may not be suitable for mediation.  It is of concern, however, that he 
continued:  "However, even in these circumstances there may be scope in confined issues for skilled mediation 
help." 65 Law Inst Jnl (1991) 61 at 62.  
13  Id. at point 4. 
14 Alexander, R: "Mediation", Paper presented at "Challenging the Legal System's Response to Domestic 
Violence Conference", organised by the Southside Domestic Violence Action Group, Brisbane, 23-26 March 
1994, at p.2. 
Violence (Family Protection) Act 1989 (Qld) as "... any of the following acts that a person has committed 
against his or her spouse - (a) wilful injury; (b) wilful damage to the spouse's property; (c) intimidation or 
harassment of the spouse; (d) indecent behaviour to the spouse without consent; (e) a threat to commit an 
act mentioned in paragraphs (a) to (d)."15
 
A number of compelling arguments exist against the use of mediation where there has been violence 
perpetrated by the male party to a family dispute against the female party.  First, of course, violence 
creates an extreme imbalance of power between the parties.16   Violence is essentially about control.  
Patterns of violent control become deeply entrenched, and yet their perpetrators are deceptively charming, 
reasonable and persuasive in the way they present to others.   The result is that a mother who has 
survived violence is disadvantaged by a process, such as mediation, which requires that she assert her own 
interests face to face with the perpetrator, in a context where strong intervention on the part of the third 
party facilitators would breach their neutrality.17  The perpetrator's control does not end with the event of 
separation, he will inevitably bring it to the mediation table.18   
 
Further, consensuality, the basis of mediation, is in direct opposition with the dispute resolution patterns 
exhibited by perpetrators of violence.  Whilst a perpetrator may appear charming he does not have the 
capacity, at least in relation to his victim, to seek honestly to find mutually beneficial outcomes through 
compromise.19  It is inappropriate to require a stressed and vulnerable mother "... to have the courage to 
attempt a consensual method of resolving a dispute with someone who, in the past, got what he wanted by 
beating her."20
 
Mediation might also place a survivor of violence in danger.  In the process itself, or in the car park or 
street before or after the mediation session, not only is the mother at risk of a violent outburst, so too are 
                                                 
15  The following examples are included in the section:  "1.  Following the spouse when the spouse is out in 
public, either by car or on foot.  2.  Positioning oneself outside the spouse's residence or place of work.  3.  
Injuring or threatening to injure, the spouse's pet.  4.  Repeatedly telephoning the spouse at home or work 
without consent (whether during the day or night)."  Subsection (2) provides that "A spouse need not personally 
commit the act or threaten to commit it."  See also, Astor, H:  Women and Mediation:  Information about 
Mediation for Women, National Committee on Violence Against Women (1992). 
16  Astor, H supra n.2 at p.22. 
17  "The dilemma which power imbalance creates for the mediator is the need to intervene to support a weaker 
party without compromising the mediator's neutrality." Astor (1991) 69 at 71. 
18  In Canada it has been recognised that, notwithstanding the relationship had ended, the wife continued to be 
strongly influenced by what her husband told her because of her accustomed subservient role which had been 
imposed upon her by the husband during the marriage:  Heaton v. Heaton (1992) 3 SCR 813 at 853-854. 
19  Astor, H supra n.2 at p.23.  Susan Gribben has noted a number of characteristics the parties must possess in 
order to have the necessary capacity to preform appropriately in mediation and all of which a perpetrator of 
violence will be lacking to some extent:  "... each party needs to be able to: - listen to and understand the other; - 
communicate effectively to the other; - obtain relevant information and advice; - absorb new information and 
ideas; - put forward options; - formulate proposals." (1992) 126 at p.131.  The last item on Gribben's list, 
however, works in reverse - it is a capacity which perpetrators will have and mothers may not - the capacity to 
represent their own interests. 
20  Astor, at p.23.  Further, it has been acknowledged that "(c)oercion, violence, or negotiation under duress or 
threat, are fundamentally at odds with the mediation philosophy of valuing all family members' needs equally, and 
of empowering all parties to reach free, genuine, mutually satisfactory agreements, which meet long-term as well 
as short-term needs." - Gribben, S 1994 p.24. 
the mediators.  For a perpetrator of violence mediation is an excellent opportunity to continue contact 
with the victim, thereby extending his chosen form of control over her.21  And it must not be forgotten 
that violence against women is criminal and should be dealt with by the courts.  Mediation is legitimately 
criticised for having the potential to privatise issues of violence.  
 
Nevertheless, many mediation agencies are generally, however, prepared to mediate in some circumstances 
where there has been a history of violence.  They "... take the view that domestic violence, of itself, is not 
a contra-indicator for mediation and that mediation can occur provided appropriate safeguards are put in 
place."22  Some of the arguments used to justify this stance include: that mediation is a useful decision 
making and conflict-resolving process for separating couples who are willing and able to negotiate;23 that 
litigation is no better or safer a forum than mediation; that mediators can compensate for power imbalances 
and protect the victim; and that there can be no unilateral decision to deny victims of violence access to 
mediation where they make a free and informed choice to participate.24    
 
I agree that the litigation process is far from perfect for victims of violence, and also that it is inappropriate 
unilaterally to deny any woman access to a dispute resolution option in which she makes a fully informed 
decision to participate.  However, for reasons which are discussed further below, I have serious doubts 
about the reality of the provision of safeguards for victims of violence in mediation and the ability of 
mediators to 'protect' victims by compensating for power imbalances resulting from violence. 
 
5.2  Survey of Family Law Practitioners and Mediators About Mediating Where There Has Been A 
History Domestic Violence.25
 
To test the issues articulated above, the survey asked for the responses of family law practitioners and 
mediators to a number of statements about domestic violence and mediation. First, however, it asked 
mediators about their experiences of mediation where one party was identified as a victim of domestic 
violence.   
 
5.2.1  Mediators' experience of the incidence of mediation where there has been a history of domestic 
violence.26
 
                                                 
21  Id. at pp.23-24. 
22  Gibson, D et al at p.12. 
23  Gribben, S 1994 at p.25. 
24  Astor at p.26-27. 
25 For a detailed discussion of the methodology of the survey, response rates, and a breakdown of respondents see 
Annexure A. 
26  A female mediator of 2.5 years' experience chose not to answer these questions stating:  "I don't mediate 
when DV is recognised."  A male mediator with 6 months' experience responded:  "Have not and will not 
conduct a mediation of this nature." 
Mediators were asked :  "Have you ever known one of the parties to a custody or access mediation to 
have been a victim of domestic violence?"  Their responses are in Table 5.2.1.A below: 
 
Table 5.2.1.A 
 Yes No No 
answer
Total
Male 52% 48% 0% 100%
Female 36% 64% 0% 100%
Total 22% 41% 0% 100%
 
The Community Justice Program with which all the mediators in this survey work, has a policy of not 
mediating in circumstances of 'current violence'.  This may account for the very low acknowledgement of 
participants as victims of violence.  It must also be remembered, however, that the question focused on 
violence and not on power imbalances in general; that is, mediators may have been prepared to 
acknowledge more participants as subject to a power imbalance.  Nevertheless, it is uncertain whether the 
results reflect a need for greater education of mediators about issues of violence, or whether they support 
an effective screening process at intake.   
 
Interestingly a substantially smaller percentage of women mediators recognised victims of violence as 
participants.  Again it is not clear as to whether this is a result, for example, of fewer women having been 
involved in mediations where one party has been a victim of violence, or whether their focus on neutrality 
prevents them from recognising an issue which also involves an element of judging parties or a sense of 
taking sides. 
 
Mediators were then asked:  "Was that party the mother?"  Their responses are in Table 5.2.1.B below: 
 
Table 5.2.1.B 
 Yes No No 
answer
Total
Male 52% 48% 0% 100%
Female 64% 36% 0% 100%
Total 59% 41% 0% 100%
 
Clearly a majority of mediators observed the woman to be the victim of domestic violence.  It is alarming, 
however, that 41% considered the male to be the victim.  This reflects a clear misunderstanding of the 
gender dynamics of violence, and the dire need for better gender education of male and female mediators 
on these issues.  The results also tend to confirm the theory that mediators are preoccupied with levelling 
out the playing field, even if this means creating a perception of a 'violent' woman.27  They are also 
perhaps indicative of an attempt on the part of mediators to remain objective and impartial and to take 
                                                 
27  For example, a male mediator of 1.5 years' experience answered both "yes and no" to the question, and also 
provided the comment that "Both the mother and father had been involved in perpetrating DV." 
account of writing on the form of "emotional or relational power" which some commentators claim is 
controlled by women in mediation.28   
 
Whilst it may be true that women are sometimes perpetrators of emotional violence, we must not allow 
recognition of this point to interfere with our real understanding of the gender dynamics of power in 
domestic relationships.  Men are known to be the more frequent perpetrators of all forms of violence and 
are generally the holders of the balance of power in domestic relationships.  There is a danger in dispute 
resolution professionals not being prepared to acknowledge this. 
 
Finally, mediators were asked: "What do you understand that party's approximate level of satisfaction with 
the outcome of the mediation to have been?"  
 
Table 5.2.1.C 
 Very satisfi Satisfied Very
unsatisfied
No 
answer
Total
Male 4% 28% 16% 52% 100%
Female 9% 30% 24% 36% 100%
Total 7% 29% 21% 43% 100%
  
A survey design fault in this question became apparent on the return of the completed surveys.  The 
questionnaire provided no category of response titled only "unsatisfied" and many respondents indicated in 
the margin that this would have been their preferred answer.  Consequently many respondents did not 
answer the question or chose 'satisfied' or 'very unsatisfied' depending on the level of dissatisfaction they 
observed.  The results are therefore not a clear indication of true opinions.   
 
This problem notwithstanding, the results do tend to exemplify that victims of violence are generally not 
satisfied with mediation as a dispute resolution process for custody and access disputes. 
 
5.2.2  Responses of practitioners and mediators to statements about domestic violence and mediation. 
 
Both the family law practitioners' survey and the mediators' survey asked respondents for their views on a 
number of statements about domestic violence and mediation.   
 
The first statement was: "Mediation is appropriate where there has been a history of domestic violence."  
The results are reflected in Tables 5.2.2.A (practitioners) and 5.2.2.B (mediators) below. 
 
Table 5.2.2.A (practitioners) 
 Strongly 
disagree 
Disagree Un- 
decided
Agree Strongly agr Total disagr Total agre
Male 11% 38% 36% 15% 0% 49% 15% 
                                                 
28  Haynes, J: "Women in Divorce Mediation: Powerless or Empowered?" (1987) 5 Conflict Resolution Notes 1, 
at p.1.  See also Davies and Clarke, at p.401 with regard to further discussion of forms of power in family 
disputes, and also Wade, JH supra n.. 
Female 34% 36% 21% 9% 0% 70% 9% 
Total 20% 36% 30% 13% 1% 56% 14% 
 
These results indicate an encouraging level of awareness amongst practitioners that mediation is often 
inappropriate where there has been a history of domestic violence.  Interestingly, but not surprisingly, 
more female practitioners have a greater awareness of this issue.   A number of female practitioners even 
made a point of emphatically circling the response "disagree".29  I consider these results confirm that 
female practitioners have a greater understanding of, and empathy with, victims of violence. 
 
The large percentage of male practitioners who remain undecided on the issue possibly reflects a need for 
their further education in this area.  For example, one such male commented next to his response "it 
should not make any difference."  Others indicated they had chosen the "undecided" response because in 
their view it "depends on each particular situation".30     
 
In general, however, the practitioners views tend to support concerns about the appropriateness of 
mediation where there has been a history of domestic violence.  
 
Table 5.2.2.B (mediators) 
 Strongly 
disagree 
Disagree Un- 
decided
Agree Strongly agr Total disagr Total agre
Male 24% 32% 16% 28% 0% 56% 28% 
Female 36% 30% 18% 15% 0% 66% 15% 
Total 31% 31% 17% 21% 0% 62% 21% 
 
Mediators too indicated an awareness that mediation may not be appropriate where there has been a history 
of violence, again, supporting the concerns articulated in section 5.1 above.31  Mediators were, however, 
more inclined than their legal counterparts to sanction mediation in such circumstances.  This may result 
from entrenched beliefs that mediators are able to redress power imbalances in mediation and that 
mediation can be an empowering process for all participants. 
 
                                                 
29  No male respondents did this. 
30  Another male practitioner with 21 years' family law experience  stated he was undecided because "one 
would think that an abusive spouse might take more notice of an order, with contempt action available, rather than 
a 'low impact' discussion and agreement."  A male practitioner with 12 years' family law experience agreed that 
mediation was appropriate but modified his answer with the comment "if lawyers are present  to 'adjust' the 
power imbalance".  A female practitioner with 6 years family law experience disagreed that mediation was 
appropriate but felt compelled to provide a margin comment:  "Unfortunately an increasing number of women 
are using protection orders to prevent access and to avoid conciliation leading to substantial increases in litigation 
and increased costs." - I would suggest that this is more an indicator of the approaches adopted by the lawyers of 
these women then of the women themselves. 
31  A male mediator with 1.5 years' experience who responded "undecided" commented that "it depends on the 
type of, and duration of, violence and that the violence is not being negotiated."  A female mediator of 3.5 years' 
experience also answered "undecided" stating that there are "many variables".    Another female mediator who 
had conducted 60 mediations disagreed that mediation was appropriate but commented "usually, but I have known 
exceptions." 
The survey then put to both practitioners and mediators the statement: "Mediation is appropriate if a victim 
of domestic violence makes an informed decision to participate."  The results are found in Tables 5.2.2.C 
(practitioners) and 5.2.2.D (mediators) below.  
 
Table 5.2.2.C (practitioners) 
 Strongly 
disagree 
Disagree Un- 
decided
Agree Strongly agr Total disagr Total agre
Male 1% 7% 21% 67% 4% 8% 71% 
Female 7% 13% 15% 61% 4% 20% 65% 
Total 3% 10% 18% 64% 5% 13% 69% 
 
These results indicate considerable support for the participation of survivors of violence in mediation 
where their decision to take part has been an informed one.  It must be understood, however, that 
perceptions of what constitutes an "informed" decision will differ.32 If solicitors are to subscribe to this 
view there must be a greater focus on their education so that they are in a position to ensure that the 
decision of a survivor of violence is made on accurate information as to the issues she will face in 
mediation.33
 
Table 5.2.2.D (mediators) 
 Strongly 
disagree 
Disagree Un- 
decided
Agree Strongly agr Total disagr Total agre
Male 4% 8% 20% 52% 16% 12% 68% 
Female 6% 12% 21% 48% 9% 18% 57% 
Total 5% 10% 21% 50% 12% 15% 62% 
 
Mediators too are supportive of providing victims of violence, who make an informed choice to participate, 
with the mediation option.34  This perhaps reflects the view held by other mediators that the parties 
should, where possible, be trusted to make their own decisions on power issues.35   It will not be safe to 
require that women make such decisions, however, unless they are fully and adequately informed.  
 
The next statement put to practitioners and mediators was: "Mediation is appropriate where the violence 
occurred at least 2 years ago."36  The results are found in Tables 5.2.2.E (practitioners) and 5.2.2.F 
(mediators) below.   
                                                 
32  A female practitioner who has practised in family law exclusively for 9 years acknowledged that her response 
to this question would differ according to how well she knew the client.  Two respondents strongly underlined 
the word "informed" which indicates their support for the point that the standard for being informed must be high. 
33  Field, RM supra n. at 13. 
34  A male mediator who had done at least 40 custody and access mediations agreed with the statement but 
emphatically underlined the word "informed" on the questionnaire which supports my view, above, that the level 
of information, on which the decision is made to participate, must be sufficiently high.  Amongst mediators who 
were undecided on the issue were a number who made comments such as:  "there needs to have been changes in 
the individual before mediation can be appropriate" - although which 'individual' is being referred to here, the 
victim or the perpetrator, is unclear; and "it depends on the level of fear and power imbalance". 
35  Davis, Salem at p.25. 
36  The reason for this question was that the Community Justice Program and a number of other mediation 
services extend their "no mediation where domestic violence" policy only to circumstances of current domestic 
violence, unless the circumstances are otherwise exceptional.  This approach presupposes that the effects of past 
violence are mitigated with time.  A female practitioner with 9.5 years of family law experience considered that 
mediation may be appropriate where there has been a history of domestic violence "if the victim no longer feels 
 Table 5.2.2.E (practitioners) 
 Strongly 
disagree 
Disagree Un- 
decided
Agree Strongly agr Total disagr Total agre
Male 3% 11% 36% 42% 8% 14% 50% 
Female 15% 24% 37% 20% 4% 39% 24% 
Total 9% 16% 34% 34% 7% 25% 41% 
 
In general, it would seem that practitioners are more prepared to support participation in mediation where 
the violence has occurred in the past.  Female practitioners remain, however, relatively reluctant to 
condone mediation even in these circumstances.37  The views of these women are supported by Susan 
Gribben who states that "(t)he severity of the violence, or how long ago it occurred, are not significant 
indicators for exclusion or inclusion in mediation; rather it is the severity of the damage as experienced by 
the woman, the fear she now feels, and the degree of power and control this is now giving to the man."38  
 
Table 5.2.2.F (mediators) 
 Strongly 
disagree 
Disagree Un- 
decided
Agree Strongly agr Total disagr Total agre
Male 8% 24% 32% 32% 4% 32% 36% 
Female 6% 18% 42% 33% 0% 24% 33% 
Total 7% 21% 38% 33% 2% 28% 35% 
 
The mediators were even less enthusiastic than the practitioners about participation in mediation where the 
violence was of a past nature, and a large number of mediators remained undecided on the issue, despite 
the policy of their organisation generally not to mediate only in cases where the violence is current.39  
The mediators' views are again supported by Susan Gribben who has written that "(i)t is dangerous to 
assume that time has lessened or overcome a fear of violence by a particular person, or that an isolated act 
will normally be quickly recovered from.  The reality is that one act of violence, although it seems 
apparently isolated, long past and relatively minor, to an outsider, may have been enough to establish a 
continuing pattern of domination ... ."40
 
5.2.3  Conclusions:  In general practitioners and mediators were reluctant to endorse mediation where 
there has been a history of violence, even where that violence occurred some time in the past.  There is 
therefore, a high level of awareness in the two professions as to the dangers of mediating in such 
                                                                                                                                           
the imbalance or has otherwise overcome the difficulties caused by it."  This comment might also be seen as 
supporting a view that time may heal the wounds of violence sufficiently to allow mediation to become 
appropriate. 
37  A female respondent with 5 years' family law experience commented that "it depends on the reason for no 
violence in the last 2 years, was there contact, were the parties in the same city?"  Another female respondent 
stated that "it still depends on whether the decision to participate is an informed one."  A male who has been 
practising family law for 21 years stated "it is perhaps more appropriate than where there has been recent violence 
but no categoric statement can be made."   
38  Gribben, S 1994 at p.25. 
39  A male mediator who had conducted 30 custody and access mediations commented that "time isn't relevant, 
personal power is", and at least four other respondents felt that "it depended on many factors" or that there are 
"too many complex issues to answer in one word". 
40  Gribben, S 1994 at p.31. 
circumstances, although, as the results were not unanimous, there seems to be room for further education.  
Their views tend to affirm the concerns articulated in section 5.1 above, however.   
 
The results also indicate that women legal practitioners are more aware of the dangers of mediating where 
there has been violence than their male colleagues.  I believe this is a result of women having a greater 
understanding of issues of violence as a result of their gender and gendered experiences.  It might also 
reflect that women practitioners represent more mothers in custody and access matters than fathers, and are 
thereby more frequently exposed to these issues.  In contrast, women mediators were generally far more 
reluctant to acknowledge the reality of women as victims of violence; which is probably the result of their 
feeling disinclined, along with their male colleagues, to exhibit any tendency to place one party on 
anything other than equal terms with the other. 
 
5.3  Other Sources of Power Imbalance.  
 
Violence is clearly not the only source of power imbalance which may work to a mother's disadvantage in 
the mediation of a custody and access dispute.  Power imbalances can take many and varied other 
forms.41  Indeed, Renate Alexander, a Victorian family law practitioner asserts that "...virtually all marital 
and de facto relationships involve some sort of inequality of power and/or harm inflicted by one party upon 
the other - most commonly by the male partner upon the female partner."42
 
Power gives its owner the capacity to produce effects on the behaviour or feelings of another person.  
Power imbalances can result from discrepancies in tangible resources such as income,43 and education,44 
and discrepancies in intangible resources such as personal characteristics.  Power imbalance can arise 
from a father's social status,45 or from a mother's greater need for psychological closure of the conflict.46   
 
                                                 
41  See Wade, JH supra n. for a discussion of the various possible forms of power imbalance.  See also, Falbo, 
and Peplau: "Power Strategies in Intimate Relationships" (1980) 38 Journal of Personality and Social Psychology 
618. 
42  Alexander, R supra n.13 at p.2. 
43  It has been said of discrepancies in income that a party "... with greater income sometimes can disadvantage 
the other spouse by his or her efforts to gather and hide information, seek expert advice, and stall or extend the 
mediation process.":  Bryan, PE, at p.194. 
44  Education is used here not only in terms of formal education (through school and tertiary systems where 
women are increasingly seen to excel) but also in terms of everyday exposure to forms of negotiation and tactical 
interaction.  This form of life education is perhaps something that may not be experienced by mothers at home.  
Of educational power imbalances it has been said that "(t)he level of education of the parties involved in 
mediation most certainly influences the willingness to subject oneself to a process of mediation and the outcome.  
It also influences the individuals' capacity for assertiveness and their ability to express themselves.":  Kurien, 
GV at p.53. 
45  "An individual with high status has an advantage in negotiation because he has authority.":  Bryan, PE: 
"Reclaiming Professionalism:  The Lawyer's Role in Divorce Mediation", 28 Family Law Quarterly 1994 177 at 
p.196. 
46  The risk is ever imminent throughout the mediation process that when this emotional state is reached, a 
mother may agree to an outcome which in the short-term alleviates her current psycholgical distress, but neglects 
her long-term interests:  Bryan, PE at p.198  A father's knowledge of the mother's potential for such a reaction 
to the process also places him in a position to manipulate his own desired outcome. 
Other issues which may also give rise to a power imbalance in a mediation which will work to 
disadvantage a mother include depression, low self-esteem, low expectations, and a general relationship 
pattern of male dominance and entrenched sex role stereotypes.47
 
5.4  The Gender Role in Negotiations. 
 
Power imbalances may also arise out of a variance in attitude of women and men towards bargaining.  An 
important study into the role of gender in negotiations focusing on differences in gender response to moral 
issues was carried out in 1982 by Carol Gilligan.48  That study indicated that men and women do respond 
differently to moral issues and that the basis for this is that women are more concerned with care issues 
whilst men are preoccupied by notions of justice.  That is, the approach of men has been found to be 
right's based with the focus on the individual.  That of women has been found to be relationships based, 
focusing on the resolution of dilemmas through communication.   
 
The Gilligan studies have been taken by some as indicating that women have inferior negotiating skills to 
men, in that a rational approach to negotiations is considered to involve a concentration on the 
maximisation of one's own interests, and women may be seen to abandon this approach, for example, for 
the sake of the preservation of a relationship.  This, however, is a misinformed approach. Rather, the 
study identifies that women are motivated in their negotiations by different factors to men; factors which, 
as they result from their sensitivity to the relativity of rights, impact on their performance as bargainers.   
 
Women are therefore generally more likely to consider a 'selfish', self-focused position to be immoral or 
improper and are therefore reluctant to impress their own position on others.  This approach is 
emphasised by the fact that society tells women it is unfeminine to be pushy, loud, forceful; although such 
characteristics are not only tolerated, but expected, in men.  Women are expected to suppress any natural 
aggression and to be sensitive to the needs of others.   
 
                                                 
47  Astor has also listed areas of power imbalance which may impact on a woman's ability to perform equally in 
a mediation as being:  power to control valued resources, power to inflict harm, power to interfere with a party's 
ability to realise his/her interests, moral power resulting from appeal to widely-held values and personal power 
derived fron, for example, self-assurance, determination and endurance.  She goes on to say that these sources of 
power are gendered in our society because women have less earning capacity, fewer financial resources, less 
access to legal and financial advice etc.  Therefore "despite the rhetoric of formal equality, women are not equal 
in Australian society." (1991) 69 at p.70. 
48  Gilligan, C:  In a Different Voice:  Psychological Theory and Women's Development, Harvard University 
Press, Cambridge, 1982.  Trina Grillo has also commented that women's response to mediation is more selfless 
because of an 'ethic of care' which emphasises nurturance, connection with others, and contextual thinking." (1991) 
at p.1601.  I support the notion that the way women reason is more than a product of the impact on a 
construction of consciousness by conditions of existence.  However, I also acknowledge that the conclusions of 
Gilligan's study have been criticised by many including Carol Smart who does not agree that there is an essential 
feminine way of reasoning - see a paper by Carol Smart entitled "Losing the Struggle for Another Voice: The 
Case of Family Law" (unpublished and provided by Judy Harrison of the ANU to the Women's Legal Service in 
March 1995).  See also, Tronto, J:  "Beyond Gender Difference to a Theory of Care" in An Ethic of Care, ed:  
Larrabee, MJ, Routledge, London (1993) pp.240-57. 
"If they conform to the stereotype of women as being understanding and supportive, they appear as weak 
negotiators and undermine their own negotiating position. At the same time, if women assert their rights, 
they are perceived as being unreasonable and are criticised for their aggressiveness.  The social norms of 
how women should behave therefore put women in a 'catch-22' situation."49  As a result, in order not to 
jeopardise her own sense of femininity, or the perception of it by others, a mother may consider that she 
should not be, or be seen to be, in a mediation as forceful or self-interested as her male opponent.  
 
The power of a mother to negotiate on her own behalf may also be impacted upon adversely through an 
exaggerated sense of guilt at the breakdown of the relationship and a feeling of personal failure - again 
responses encouraged by societal norms of female behaviour.  One commentator has said that "(a) spouse 
who blames ... herself for the marital breakdown, who initiates the divorce, or who believes she ... is 
causing the other spouse or the children significant pain may attempt to assuage her guilt during mediation 
by giving away too much."50
 
The fact that women's values impact so strongly on their approach to mediated negotiations is not 
surprising.  The values themselves and their reinforcement by the pressures of society, have simply been 
too strong for too long.  Power is not a feminine word and women and especially mothers have had very 
little of it as regards all aspects of their lives since what could be said to be time immemorial. 
 
There is evidence therefore to support the assertion that "(w)omen's negotiating skills are informed by their 
role as nurturers and caretakers, and not as self-interested autonomous individuals."51  And that "... 
women experience a significant disadvantage in negotiations with men.  Women are more likely to alter 
their judgments in deference to the opinion of others.  This is a result of the combination of their 
subordinate position in society as well as their ethic of care." 52   These are the attitudes women 
involuntarily bring to the mediation table.53   Consequently, women's interests are potentially jeopardised 
in the mediation process because, generally speaking, fathers will be inclined to maximise their own 
interests, whilst mothers will focus on their concern with interpersonal relationships, as opposed to their 
own personal rewards.54
 
Interestingly, mothers are in fact drawn to the mediation process, because they perceive it as a means of 
dispute resolution in which a parity outcome is more likely to result.  The reality of their participation in 
                                                 
49  Bedont, BC at p.36. 
50  Bryan, PE at p.198. 
51  Bedont, BC:  "Gender Differences in Negotiations and the Doctrine of Unconscionability in Domestic 
Contracts", 12 Canadian Family Law Quarterly, 1994 21at p.34. 
52  Bedont, BC at p.36. 
53  Id. at 31. 
54  This was confirmed in a study conducted for a PhD thesis by SL Borys entitled "The Relation of Power, 
Goals, and Gender to Preferences for Various Conflict Resolution Settings" (University of Waterloo, 1987) cited 
in Bedont, BC id. at fn 46. 
the process, however, may be an abuse and manipulation of their bona fide intentions by a tactically astute 
father.   
 
Problems arising for mothers in the mediation process as a result of power imbalances are aggravated by 
the fact that mediation requires of its participants that they negotiate face-to-face and on their own behalf.  
Mediation, therefore, becomes an even more demanding version of hard-nosed, private negotiation, as it is 
not usually possible for a mother to take advice during the mediation session about tactics and stratagems.  
Even where lawyers or other support persons are permitted to be present, the mother is unavoidably  
required to represent herself and her own interests - not to a third party objective and impartial decision-
maker, but rather to an often bitter and angry past partner.  This task would be difficult enough where a 
power imbalance did not exist.  Where an imbalance is present, however, it reinforces the potential for 
alarming injustice and inequity in outcome.  Further, the mediator's presence is theoretically for structure 
and process only.  Involvement on the part of the mediator in the parties' issues would involve 
compromising their impartiality which is considered crucial to their role as controllers of process.55  
Nevertheless some mediators claim they are able to minimise the impact of power imbalances and create a 
level negotiating field. 
 
Finally, however, it should be noted that generalities about gender and performance in negotiations 
problematically attribute a homogeneity of behaviour to all women.  It must be remembered that women 
of different ages, cultures, levels of education and social standing will approach mediated negotiations in 
many different ways.  Nevertheless, issues of power imbalance must continue to be acknowledged if 
mediation is not to result in travesties of equity and justice for those women, and in particular mothers 
involved in custody and access disputes, who are affected adversely.  
 
Whilst the issues discussed above in no way purport to be an exhaustive account of the potential 
disadvantage experienced by women as a result of the impact of power imbalances in mediation, they 
certainly exemplify the extent of the difficulties a mother may face.  Power imbalances potentially arise in 
various combinations in almost every custody and access mediation.  The result is that the mediation 
process may well deny her a just outcome to the dispute.  
 
5.5  The Possibility Of Redressing Power Imbalances. 
 
Many mediators genuinely believe that they can redress power imbalances,56 and it is of considerable 
concern that it is usually only in "extreme cases", so-called, that mediators are willing to acknowledge that 
their personal powers and the process itself are inadequate to protect the disadvantaged party's interests.57   
                                                 
55  Note the conflict between this and mediators' claims that they can address power imbalances with appropriate 
interventions. 
56  "...we contend that the essential values and characteristics of mediation make it a particularly effective means 
of dispute resolution in situations where power imbalances play a role." - Davis, AM, Salem, RA: "Dealing with 
Power Imbalances in the Mediation of Interpersonal Disputes", 6 Mediation Quarterly (1984) 17 at p.18. 
 Relying on a mediator's ability to assess when a circumstance of power imbalance is extreme enough to 
justify termination, or to decide that a party is feeling intimidated, or that a settlement is unfair, places a 
mother's physical and emotional safety squarely in the hands of the mediator.  This is too risky.  
Mediators too can fall prey to the charms of perpetrators of violence, and the tactical manipulations of 
those with the balance of power in their favour.   
 
5.5.1  Awareness of power imbalances. 
 
Before an imbalance can be redressed by mediators, if indeed that is possible and I doubt that it is, the 
mediators must be aware of its existence.  If this information does not arise through questioning at intake 
(as well it might not if a woman chooses not to discuss it, it is hardly likely to be raised by the 
perpetrator),58 it places the burden of a belated, difficult and unlikely 'admission' on the part of the woman, 
or reliance on the mediators' skills in power imbalance identification, sometime during the mediation.59   
 
There is considerable concern as to whether a woman who is subject to a power imbalance or who is a 
victim or survivor of domestic violence will be prepared to raise those circumstances with the mediators.  
Women may well be silenced through the cultural and legal privatisation of issues of male control over 
women and the position of that control within the realm of normalcy.60  A women may also blame herself, 
perhaps as a result of being blamed by others, for her victim status or self-perceived weakness.  Some 
women are still taught that, especially in the home, a man's authority is something to be expected and 
respected.  Mediation presumes its parties to be ostensibly equal. It thereby expects women to leave their 
sociology outside the mediation room.  A woman who is fearful of her former partner, or has always had 
to give in to him, is in no position to objectively identify the resultant imbalance in power, let alone make it 
known to strangers. 
   
Not only might the woman herself be reluctant to advise mediators of power imbalance issues, but 
mediators may also, through loyalty to their process, in effect discourage this.  Mediators tend to be 
preoccupied with diffusing hostility.  They achieve this by avoiding accusations of fault and by focusing 
on the solving of future-oriented issues. The result might be said to be a rigid rejection of past misconduct 
                                                                                                                                           
57  "... in extreme cases the mediator should consider terminating negotiations rather than permitting an 
uninformed or intimidated party to agree to a settlement that may be unrealistic or unfair."Ibid. 
58  On this point Susan Gribben has written:  "It can be difficult to identify a relationship with a history of 
violence [I would suggest that a relationship where a power imbalance exists should be included here], because 
the man can be frightened that disclosure will threaten his control, and the woman can be frightened of what he 
will do if this happens, and they may both have become expert at rationalising, minimising, and hiding the 
violence and its destructive consequences." at p.25. 
59  Some commentators have proposed checklists for the purpose of "sounding warning bells" for mediators that 
further questions should be asked about past violence and issues of present safety and an ability to mediate.  See, 
for example, Gribben S 1994 at p.31 and Pagelow MD:  "Effects of Domestic Violence on Children and their 
Consequences for Custody Visitiation Agreements"  Mediation Quarterly (1990), Vol 7, No.4 at pp 356-7. 
60  Tarrant S:  "Something Is Pushing Them To the Side of Their Own Lives:  A Feminist Critique of Law and 
Laws", 20 Western Australian Law Review 1990 573 at p.581. 
which also acts to silence complaints and fears of women.61  As one writer has said "(a)lthough mediators 
have responded to feminist critics by expressing concern for domestic violence, their insistence on 
prospectivity and on avoiding accusations of guilt may have the effect of preventing the issue of violence 
from surfacing."62   
 
Even more seriously, the desire mediators may have to create a level playing field can result in discussions 
of the issue of violence being overridden by the concept of complementarity; a concept which, through 
assigning responsibility for violence to the family system, can be used to implicate the victim.63   
 
5.5.2  How can mediators redress imbalances? (Or how do they think they can?) 
 
Whilst mediators assert that they are able to redress power imbalances, the assertion is based more on 
theory than on practicality, and it is very difficult to find a guide to overcoming power imbalances 
precisely articulated anywhere.64  Often reliance appears to be placed on the fact that mediators simply 
have excellent training, communication and interpersonal skills.  However, I am not alone in believing 
that "... erroneous assumptions appear to have been made in mediation practice (and certainly in mediation 
theory) that a balance of power can be ensured in the mediation process."65   
 
Nevertheless, Davis and Salem, mediators in the United States, claim that the following, in my view 
entirely inadequate, eleven point scheme illustrates how imbalances of power can be redressed in 
mediation. 
 
First, they say a mediator must not make unnecessary assumptions about existing power relationships.66  
Their assertion is that it cannot be assumed, because a mediation is between a man and a woman, that an 
imbalance exists.  Perhaps this is true. I would argue, however, that it is safer for mothers if mediators 
approach custody and access mediations remaining open to indicators of patent and latent power 
imbalances.  Anything less than this is insufficient an acknowledgement of social reality. 
 
If a mediator recognises a power imbalance, however, Davis and Salem warn that it is "... important to 
consider how willing people are to use their power and the conditions that might discourage them from 
                                                 
61  Bailey, MJ : "Unpacking the 'Rational Alternative':  A Critical Review of Family Mediation Movement 
Claims", 8 Canadian Journal of Family Law, 1989 61 at p.69. 
62  Ibid. 
63  Ibid. 
64  See, however, Gribben, S:  "Violence and Family Mediation:  Practice", 8 AJFL (1994) 22 and the entirely 
inadequate eleven point plan proposed by Davis and Salem supra n.25 pp.18 - 23.  AND CHECK DEWDNEY 
AND CHARLTON MEDIATOR'S HANDBOOK. 
65  Kurien, GV supra n.3 at p.54.  Note also the margin comment of one family law practitioner respondent to 
the survey:  "At present there are insufficient mediators who are skilled in recognising and dealing with domestic 
violence situations." 
66  Davis, AM, Salem, RA at p.18. 
using it to its full extent."67  The chosen example is that a person may be physically strong but not resort 
to threats of violence, which merely illustrates the depth of their lack of understanding about the sinister 
dynamics of power imbalances, detracting from the credibility of their scheme overall.  Rather than 
ignoring non-explicit forms of abuse of power, mediators must be better trained to recognise and react to 
them appropriately.  A threat of violence, for example, can be communicated by a look, or words, which 
may seem completely innocuous, especially to a mediator who is seeking to establish a level playing field 
from the outset.  Further, it must be acknowledged that training cannot compensate for the fact that 
mediators will often simply not have sufficient information to know what form of power parties to a 
mediation possess or what their attitudes to using it are.  It is unlikely that the holders of such power 
would be honest or candid if questioned on the issue.   
 
Secondly, it is asserted that mediators must "... exploit mediation's innate ability to address power 
imbalances."68  The claim that mediation is an empowering process is based on the following factors:  (i) 
that the parties have made the decision to come to the mediation table and also as a part of the process 
agree to abide by the ground rules, (ii) mediation respects human dignity in that it is a forum where the 
parties are listened to, cared for, the mediators act as models in this regard, (iii) mediation fosters open 
exploration of options, (iv) mediation recognises the human need to express emotions, (v) mediation 
recognises human intelligence,  (vi) mediation is impartial, (vii) mediation is confidential, (viii) mediation 
reaches voluntary settlements, (ix) mediation is an open process.   
 
These qualities of mediation deserve acknowledgement, and they reflect some of the very attributes of the 
process which make it so attractive to women.  Some women may indeed feel empowered to some extent 
by the setting of ground rules to control certain overt abuses of power, or by being provided an opportunity 
to speak (whether or not a mother is heard by a violent father is another question, however).  Nevertheless, 
none of these "innate qualities of mediation" address the profundity and risk of the impact of power 
imbalances on mediated outcomes explored above.  Moreover, the assumption that 'mediation reaches 
voluntary agreements' expressly misses the point that the 'weaker' party may be coerced through a power 
imbalance into an agreement against her wishes and/or interests.   And further, the qualities of mediation 
listed, constructive as they may be as discrete concepts, are not enough to found a claim that mediation has 
an 'innate ability to address power imbalances'. 
 
The third point is that mediators must encourage the parties to share knowledge.69  "Knowledge is power, 
and in many mediations the surfacing and sharing of information is an imperative step in reaching an 
equitable settlement."70  Knowledge must be shared from both sides, however.  And where a father has 
the power balance in his favour, there is little incentive to accommodate the information needs of the 
                                                 
67  Davis, AM, Salem, RA at p.18. 
68  Davis, Salem at p.18. 
69  Davis, Salem, at p.20. 
70  Davis, Salem, at p.20. 
mother.  There is every incentive, on the other hand, for the father to use the information he possesses as a 
tool for the mothers intimidation and harassment, or to withhold vital pieces of information in his 
possession in order to manipulate an outcome which serves mainly his interests. 
 
Fourthly, they say that mediators should use the parties' desire to settle as a lever.71  Whilst it may be true 
that the parties have come with a desire to have the matter resolved in some way, it may not be true that 
both come with the same levels of desire to actually settle.  As I said above, perpetrators of violence may 
see the mediation process, not as an opportunity to settle, but as a chance to continue exerting control over 
the mother, or to find out information about where she is living, or her current personal relationships.  
Further, a mother may have an exaggerated need to end the conflict, be away from the father and 'start 
afresh', all of which will make her prone to succumbing to an inequitable settlement. 
 
Their fifth point is that mediators must compensate for low-level negotiating skills.72  This they claim is 
achieved through ensuring that all the necessary information has surfaced and that any negotiating 
weakness has been compensated for.73  I query  how a mediator can be in any position to know and thus 
ensure that all the necessary information has been disclosed.  The mediator purportedly, because of their 
neutrality, has no interest in the substance of the dispute, rather only in the process.   
 
In an attempt to elaborate on how a negotiating weakness might be compensated for they say "(i)t may be 
necessary to explain to the parties that the mediator is not taking a position on the outcome but rather that 
he or she is trying to create an equitable negotiation setting so that a settlement can be reached that each 
party will perceive as reasonable and therefore be more apt to honor its terms."74  But this is again 
contrary to mediator assertions of neutrality, and leads to the question whether it is realistic to expect a 
perpetrator of violence, or a person with a power imbalance in their favour, to accept such a claim?  It 
seems to me more likely that the father would question the mediator's neutrality, question the validity of a 
process that he feels is suddenly working against him, and either make the process very difficult or walk 
out.75
 
Sixth, mediators should "... interrupt intimidating negotiating patterns"76   and "...  not tolerate patterns 
of domination and humiliation."77  Seventh, accommodation should be made for language differences.78  
Eighth, the needs of young people should be respected.79  These issues seem, however, merely to 
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emphasise issues relating to the control over process that a mediator should usually exert.  Again it is a 
case where certain 'innate qualities' of mediation may be seen as positive for negotiations in general. I have 
no argument with this.   I do not believe, however, that these qualities go far enough, nor have they been 
shown to go far enough, in actually, specifically, addressing power imbalances. 
 
The ninth point is that mediators must "... watch to see that one party does not settle out of fear of violence 
or retaliation."80  Here, they assume that the fear and the violence are going to be obvious.  However, 
'watching' and 'seeing' are simply not enough to enable a perception of the possible detrimental impact fear 
may have on a mediated outcome.  It is too risky to rely on a mediator's ability to observe the root of a 
party's motivation to settle.  And, again, Davis and Salem stop short of articulating the practical task of 
how a party is prevented from settling for these reasons.   I am simply not convinced, without more, that 
it can be achieved; and I do not believe that women, without more, should be asked to believe that it can.  
 
Their tenth point states that mediations should be conducted in a context that offers information and 
support to the parties,81 and their eleventh, that mediators should not rush settlement.82  Certainly, a 
mother can feel empowered by information (not in this context information that she is reliant on the father 
to receive, but other supportive, resource-based information).  It is also, in my view, empowering to move 
slowly and carefully towards settlement, allowing time for thorough exploration of various options and for 
obtaining legal advice as to the future consequences of those options.  However, I query whether, in 
reality, mediators are consistently providing women with support information.  It would seem to me that 
the level of service a woman receives in this regard will vary depending on the mediation organisation (and 
its policy) and on the knowledge and attitudes of the mediators.  Moreover, I have serious concerns that 
the personal investment mediators have in reaching a settlement, that is, contributing to the success 
statistics of their organisation (which are so important for advertising or funding bids)83 and enhancing 
their professional reputation, detract from their concentration on preventing hasty settlements.  Mediators 
are only human, after all. 
 
Davis and Salem conclude with the claim that their plan illustrates that "... mediation, perhaps more than 
any other means of dispute resolution, is well equipped to handle power imbalances."  The plan is 
certainly a good reminder and summary of some of the general benefits of the process, but it explicitly fails 
to establish adequately the thesis that mediation redresses power imbalances.  Rather, it relies on vague 
theoretical and well-worn adages of mediation. There is simply not enough detail to allow a proper 
assessment of their assertion, although what they do say reflects a minimal understanding of the levels of 
fear and dominance which can exist as a result of a power imbalance.  Most importantly, the plan does not 
                                                 
80  Davis, Salem at p.21. 
81  Davis, Salem at p.23. 
82  Davis, Salem at p.23. 
83  For example, in the 1994-1995 Annual Report of the Alternative Dispute Resolution Division at p.9 one of 
the Division's key achievements is cited as having conducted 471 mediations, with 89% resulting in agreements 
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articulate any real methodologies in terms of proven, workable practices which will guarantee the weaker 
party justice and equity in a mediated settlement.  I do not believe an assertion that mediation redresses 
power imbalances can be legitimately based on anything less.    
 
Practitioners must develop and articulate methods to sustain their theory.  Vague 11 point plans may not 
be the answer, but it is moving in the right direction, for example, to clearly illustrate appropriate ground 
rules that can be set before mediation commences, as Susan Gribben has done.84  Or to guide mediators 
in spelling out explicit rules, and how to enforce them during the mediation process, to avoid accusations, 
attacks, name calling, blaming or dumping.85   
 
Whilst these tactics are helpful, however, they do not amount to a sufficient basis on which to claim that 
mediators or the mediation process ensures a balance of power; nor is it adequate to say that the answer lies 
in mediator training.86  There is simply not enough evidence to support these conclusions.  Practitioners 
or mediators who advise women anything other than this will be in serious jeopardy of misrepresenting the 
mediation process. 
 
5.6  Termination of a mediation on the basis of a power imbalance. 
  
A mediation should be terminated when a party doesn't fully understand the mediation process, or when a 
party is unwilling to honour both mediation's basic guidelines and any special ground rules considered 
necessary.  It should be terminated if it becomes apparent that a party lacks the ability to identify and 
express their own interests and to weigh the consequences of any proposed agreement, where a party is so 
seriously deficient in information that any ensuing agreement is potentially not based on informed consent, 
or where a party indicates agreement, not out of free will but out of fear of the other party.  It goes 
without saying that a mediation should be discontinued when a party indicates that they are no longer 
prepared to participate.87   
 
I support the termination of mediations in all these situations, but again I am not convinced that mediators 
are in a position to know when many of these circumstances have arisen.  In my experience at the 
Community Justice Program, mediations were rarely mediator terminated.  Rather, if a mediation 
concluded prematurely, it was generally because of a "walk out".  Mediators appeared to experience a 
                                                 
84  Gribben , S 1994 at p.33-34.  For example:  "There can be a discussion with both parties individually and 
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85  Tillet, G "Resolving Conflict:  A Practical Approach"  Sydney University Press, Sydney, 1991 p.33. 
86  Kurien, GV at p.54. 
87  See for example, Davis, Salem at p.24. 
sense of personal shame and failure as a result of such a conclusion to a mediation.  It seems to me very 
risky therefore, to rely on appropriate terminations by mediators to protect women from an abuse of power 
in the process. 
 
I conclude, therefore, that it may often be more appropriate to avoid commencing mediations in 
circumstances where there is a power imbalance, rather than relying on a mediator's ability to make the 
necessary decision to terminate the process only after extremely difficult and upsetting circumstances, such 
as those above, have been identified and acknowledged.   Any decision to recommend that a mediation 
not proceed, or to terminate the process, on the basis of a power imbalance must, however, be made in 
consultation with the woman, after detailed discussion of all the issues.  
 
5.8  Conclusion. 
 
Power imbalances (arising from violence and other sources) and their impact on mediated outcomes must 
continue to be investigated and discussed if women and their rights are to be protected.  However, I do 
not believe that because of this "... mediation is inappropriate in all family law matters and should be 
abandoned as an appropriate and viable socio-legal response to family law litigation."88   
 
To abandon mediation in this way is to deny women the opportunity of a process which they may prefer, 
which may be more affordable and which may result in a faster, more flexible outcome.  It is not in the 
interests of women unilaterally to deny them access to mediation where they make a free and informed 
choice to participate.89   The views of Queensland family law practitioners and mediators support this.   
 
However, a woman's decision to participate in a family mediation must be based on extensive  
information about the potential disadvantages she may face and the possible impact the disadvantages may 
have on the equitability of any mediated outcome.  The decision must not be smothered with hopeful, 
theoretical assertions that power imbalances can be redressed or nullified by mediators. 
 
                                                 
88 Alexander, R supra n.13 at pp.1-2. 
89  Astor, H supra n.2 at pp.26-27. 
